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Title  45 — Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  185— EMERGENCY  SCHOOL  AID- 
EDUCATIONAL  TELEVISION 

AGENCY:  Office  of  Education,  HEW. 
ACTION :  Final  Regulations. 

SUMMARY:  This  regulation  governs 
financial  assistance  to  eligible  applicants 
for  the  development  and  production  of 
Integrated  children’s  television  programs 
of  cognitive  and  affective  educational 
value.  The  changes  are  being  made  in 
response  to  concerns  of  the  constituent 
community  and  to  conform  the  regula¬ 
tions  to  prevailing  television  industry 
practices. 

EFFECTIVE  DATE:  Pursuant  to  section 
431(d)  of  the  General  Education  Pro¬ 
visions  Act,  as  amended  (20  U5.C.  1232 
(d)),  this  regulation  has  been  trans- 
mitt^  to  the  Congress  concurrently 
with  the  publication  in  the  Federal 
Register.  That  section  provides  that 
regulations  subject  thereto  shall  become 
effective  mi  the  forty-fifth  day  following 
the  date  of  such  transmission,  subject  to 
the  provisions  therein  concerning  Con¬ 
gressional  action  and  adjournment. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Dave  Berkman,  Bureau  of  Elementary 
and  Secondary  Education,  Room  2011, 
Federal  Office  Building  6,  400  Mary¬ 
land  Avenue,  S.W.,  Washington,  D.C. 
20202. (202/245-2465). 

SUPPLEMENTARY  INFORMATION: 
Notice  of  proposed  rulemaking  was  pub¬ 
lished  in  the  Federal  Register  on 
October  20,  1976  at  41  FR  46317  which 
amended  Subpart  H  of  Part  185  of  Title 
45  of  the  Code  of  Federal  Regulations. 
Interested  parties  were  given  45  days 
after  October  20,  1976  to  submit  com¬ 
ments,  suggestions,  or  objections.  Six 
letters  containing  29  suggestions  and 
comments  were  received.  A  summary  of 
these  comments  and  re.'^ponses  is  dis¬ 
cussed  in  this  document. 

Summary  of  Comments  and  Responses 

1.  Comment. — Categories — $  185.72(a) 
(1).  One  commenter  suggested  that  the 
inclusion  of  a  new  category  would  dis¬ 
courage  proposers  from  applying  for  ini¬ 
tial  funding  since  there  would  be  only 
limited  opportunity  to  obtain  additional 
funding  in  subsequent  years.  This  cate¬ 
gory  limits  continuations  of  previously 
funded  national  series  to  one  per  year 
in  those  years  when  proposals  in  this 
category  are  requested.  This  category 
also  excludes  the  possibility  of  continu¬ 
ations  in  other  years. 

Response.  No  change  is  made  in  the 
proposed  rule.  Under  the  previous  regu¬ 
lations,  a  dispropco'tkmate  share  of 
funding  was  paid  for  continuations.  In 
the  most  recent  year,  all  national  series 
fimded  were  continuations.  This  new 
regulation  makes  it  possible  to  fund  a 
prior  recipient  in  a  year  when  pn^x^als 
for  the  national  continuation  category 
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are  invited.  It  also  makes  it  possible  to 
guarantee  funding  of  new  national  series 
to  meet  previously  unmet  needs.  It 
should  also  be  noted  that  a  previously 
funded  national  bilingual  series  is  eli¬ 
gible  for  funding  in  any  year  when  pro¬ 
posals  in  the  bilingual  category  are  in¬ 
vited.  For  these  reasons,  the  limitation 
of  “no  more  tiian  one  contract”  per  cat¬ 
egory  w’ill  be  retained. 

2.  Comment. — Continuation  catego¬ 
ries — §  185.72.  It  w'as  suggested  that  the 
continuation  categories  should  allow'  for 
automatic,  non-competitive  fimdlng. 

Response.  No  change  was  made  in  the 
proposed  rule.  Applicants  for  national  or 
regional  series  continuation  funding  are 
required  to  go  through  the  same  com¬ 
petitive  process  as  other  applicants  in 
order  to  assure  annual  competitive  tele¬ 
vision  programming.  In  other  words, 
merely  because  an  applicant  has  been 
funded  in  a  prior  year,  will  not  assure 
funding  in  a  subsequent  year. 

3.  Comment.— Continuation  of  regional 
categories — §  185.72.  It  was  suggested 
that  the  inclusion  of  a  continuation  “re¬ 
gional”  category  can  give  unfair  advan¬ 
tage  to  producers  of  previously  funded 
“regional”  series. 

Response.  No  change  was  made  in  the 
proposed  rule.  Under  the  previous  regu¬ 
lations,  in  which  old  and  new  regional 
series  could  compete  against  each  other, 
it  was  possible  that  the  category  could 
be  dominated  by  continuation  fundings. 
The  regulations  now  make  it  possible  to 
assure  the  funding  of  up  to  three  new 
regional  series  as  well  as  for  the  c(Hitinu- 
ation  of  two  series  funded  in  a  prior 
year. 

4.  Comment. — New  categories — §  185.- 
72(a).  It  was  suggested  that  additional 
new  categories  should  be  established  for 
funding  to  insure  maximum  latitude  for 
consideration  of  content  ideas. 

Response.  No  change  was  made  in  the 
proposed  rule.  The  national  categories 
which  allow  for  either  cognitive  or  affec¬ 
tive  programming  Intended  for  elemen¬ 
tary  or  secondary  age  students,  and  the 
virtually  unlimited  regional  categories, 
would  seem  to  allow  almost  unlimited 
program  content  possibilities.  While  pro¬ 
posals  will  not  be  invited  in  all  national 
categories  each  year,  it  is  expected  that 
before  this  legislative  authorization  ex¬ 
pires,  proposals  in  each  of  these  cate¬ 
gories  will  be  Invited  at  least  once. 

5.  Comment. — Category  for  linguistic 
and  grammatical  deficiencies — §  185.72 
(a)  (I ) .  It  was  suggested  that  the  former 
programming  category  concerned  with 
“linguistic  and  grammatical  deficien¬ 
cies”  be  retained. 

Response.  No  change  was  made  in  the 
proposed  rule.  Programming  designed  to 
meet  such  needs  can  be  submitted  in 
either  of  the  two  national  “cognitive” 
categories  or  in  the  new  “regional.” 
categories. 

6.  Comment. — National  bilingual  pro¬ 
gram  category— i  185.72(a)(6).  It  was 
suggested  there  is  no  need  for  a  national 
bilingual  program  category  and  that  bi¬ 
lingual  programming  continue  to  be 
fimded  under  other  national  categories. 

Response.  No  change  was  made  in  the 
proposed  rule.  The  Inclusion  of  such  a 


category  insures  the  possibility  of  fund¬ 
ing  at  least  one  bilingual  series  in  a  given 
year,  and  avoids  the  Imbalance  created 
by  a  situation  whereby  bilingual  pro¬ 
gramming  competes  and  is  awarded 
funding  in  more  than  one  category. 

7.  Comment. — Limitation  of  awards  by 
ethnic  grouping — *  185.72(b) .  It  was  sug¬ 
gested  that  the  regulations  would  no 
longer  limit  awards  in  a  given  year  to 
one  series  directed  at  one  racial  or  eth¬ 
nic  group  unless  the  Assistant  Secretary 
for  Education  makes  an  exception. 

Response.  No  change  was  made  in  the 
proposed  rule.  Section  185.72(b)(2) 
which  speaks  to  these  concerns  is  re¬ 
tained. 

8.  Comment. — Amount  of  regional 
award — §  185.72(b)  (3).  It  w'as  suggested 
that  there  is  no  need  to  Increase  the 
maximum  amount  for  a  “regional”  award 
to  $300,000.  It  was  also  suggested  that 
there  was  no  need  to  increase  the  maxi¬ 
mum  amount  for  “regional”  continuation 
series. 

Response.  No  change  was  made  in  the 
proposed  rule.  The  rate  of  inflation  since 
the  previous  limit  of  $250,000  was  set 
over  four  years  ago,  makes  it  necessary 
to  increase  the  maximum  amount  to 
$300,000  for  both  new  and  continuation 
series  funded  under  the  “regional”  cate¬ 
gories. 

9.  Comment. — Authority  of  Assistant 
Secretary  for  limiting  usage — §  185.72(c) . 
A  commenter  suggested  that  the  author¬ 
ity  of  the  Assistant  Secretary  with  re¬ 
spect  to  authorizing  a  lesser  usage  when 
the  cost  of  obtaining  such  rights  proves 
excessive,  be  broadened  to  permit  a  lesser 
usage  for  reasons  other  than  excessive 
cost. 

Response.  No  change  was  made  in  the 
proposed  rule.  Section  711(b)(1)  of  Title 
Vn,  Pub.  L.  92-318  (20  U.S.C.  1610(b) 
(1))  mandates  that  all  programming 
produced  under  that  section  be  made  rea¬ 
sonably  available,  free  of  charge,  to  the 
user.  The  purpose  of  §  185.72(c)  (2)  is  to 
abide  by  the  congressional  Intent  with 
respect  to  the  free  availability  to  users. 
To  add  additional  bases  for  fiexibillty, 
other  than  a  cost  factor,  would  not  be 
within  the  province  of  the  Assistant  Sec¬ 
retary’s  authority. 

10.  Comment. — Public  station  usage 
rights — S  185.72(c)  (2).  It  was  noted  that 
the  proposed  rule  does  not  make  it  clear 
that  the  period  of  minimum  public  sta¬ 
tion  usage  rights  commences  with  the 
first  broadcast  by  any  public  station. 

Response.  A  technical  change  to  this 
effect  has  been  made  in  the  proposed  rule 
to  reflect  that  usage  rights  commence 
wdth  the  first  broadcast  by  any  public 
station. 

11.  Comment. — Commercial  stations — 

S  185.72(c)  (2).  It  was  suggested  that  the 
provision  mandating  minimum  commer¬ 
cial  station  use  rights  be  limited  to  sus¬ 
taining  carriage.  It  was  further  suggested 
that  commercial  broadcasters  not  be  al¬ 
lowed.  as  is  the  case  in  public  television, 
to  sell  air  time  to  cover  the  cost  of  trans¬ 
mitting  a  series,  in  return  for  which  the 
entity  paying  for  the  air  time  receives  a 
credit. 

Response.  No  change  was  made  in  the 
propo^  rule.  The  government  cannot 
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prohibit  the  selling  of  air  time  under  such 
an  arrangement.  However,  because  of  the 
excessive  cost  for  producers  to  obtain 
such  a  use  right  from  talent  unions,  there 
is  no  requirement  that  producers  of  series 
produced  under  the  Emergency  Echoed 
Aid  Act  educational  television  contracts 
do  so. 

12.  Comment. — Right  of  first  refusal — 

i  lSS.72ic)  .  A  commenter  sug¬ 

gested  that  the  phrase  “exercise  the  right 
of  first  refusal”  suggests  that  a  station 
exercising  the  right  has  agreed  to  carry 
the  program. 

Response.  A  change  has  been  made  in 
the  proposed  rule  to  clarify  this  concept. 
The  phrase  “right  of  first  refusal”  as 
used  In  {  185.72(c)  (2)  (11)  means  that  a 
program  has  been  offered  to  local  public 
stations  in  the  coverage  area  through  a 
national  or  regional  public  network  feed, 
and  the  local  public  stations  have  refused 
to  carry  the  program.  It  is  at  this  point 
that  the  “right”  would  be  exercised. 

13.  Comment. — Commercial  station 
transmissions  —  $  185.72(c)  (2)  (ii).  A 
commenter  request^  clarification  with 
respect  to  governing  commercial  station 
transmissions  where  a  series  is  not  car¬ 
ried  by  any  public  television  station  serv¬ 
ing  a  coverage  area. 

Response.  A  technical  change  has  been 
made  In  the  proposed  rule  to  indicate 
that  this  usage  right  applies  only  where 
a  series  is  carried  by  public  stations  as 
the  result  of  national  or  regional  public 
network  origination. 

14.  Comment — In-school  audiovisual 
use — if  185.72(c)  (2)  (.Hi) .  It  was  suggested 
that  tJie  requirement  In  the  prior  regula¬ 
tions  which  mandated  that  the  producer 
obtain  unrestricted  In-school  audiovisu¬ 
al  rights  be  retained. 

Response.  No  change  was  made  in  the 
proposed  rule.  Talent  unions  will  not,  as 
a  matter  of  principle,  grant  any  use 
rights  in  perpetuity.  Twelve  years  seems 
a  reasonable  limit  for  usage  which  will 
comply  with  the  congressional  intent  to 
make  the  series  reasonably  available  free 
of  charge.  It  is  doubtful  if  any  series 
would  prove  useful  beyond  that  period  of 
time.  The  twelve  year  limitation  does  not 
affect  series  produced  In  non-union  situ¬ 
ations.  In  these  cases,  which  include  a 
majority  of  series  funded  to  date,  In- 
school  audiovisual  use  rights  remain  In 
perpetuity. 

15.  Comment. — Distribution  of  pro¬ 
gramming — §  185.72(c)  (3) .  It  was  sug¬ 
gested  that  it  is  inappropriate  for  the 
Ofllce  of  Education  to  be  jointly  Involved 
with  procedures  in  program  distribution, 
and  that  its  role  be  limited  only  to  situa¬ 
tions  where  the  producer  is  not  making 
the  programs  it  has  produced  reason¬ 
ably  available. 

Response.  No  change  was  made  in  the 
proposed  rule.  The  primary  responsibility 
for  distribution  is,  of  course,  with  the 
producer.  However,  the  Office  of  Educa¬ 
tion’s  efforts  in  distribution  frequently 
involve  attempts  to  coordinate  distribu¬ 
tion  of  programs  produced  by  more  than 
one  producer.  Further,  insofar  as  fimd- 
ing  generally  covers  a  period  which 
ceases  when  production  is  completed, 
producers  may  not  be  financially  able  to 


continue  to  pursue  distribution  efforts, 
and  the  Office  of  Education  must  a.ssume 
this  responsibility.  Joint  efforts  by  the 
Office  of  Education  and  the  producers 
to  enhance  distribution  resiilt  in  wider 
distribution  and  airing  than  if  just  one 
party  concerned  itself  with  such  an  ef¬ 
fort,  and,  therefore,  such  a  joint  effort 
furthers  the  legislative  mandate  which 
encourages  maxlmiun  distribution  of 
ESAA-TV  programming. 

16.  Comment. — Programming  exclu¬ 
sivity — S  185.72(c)(3).  It  was  suggested 
that  the  provision  of  a  13  week  guarantee 
of  per  program  exclusivity  to  each  sta¬ 
tion  in  a  market  carrying  a  series,  be  ex¬ 
panded  to  allow  exclusivity  for  the  period 
necessary  to  complete  a  first  run  of  all 
the  programs  in  a  series. 

Response.  It  is  the  view  of  the  Office 
of  Education  that  13  weeks  of  exclusiv¬ 
ity  per  program  is  regarded  as  a  use 
limitation  which  provides  reasonable  ex¬ 
clusivity,  without  violating  the  legisla¬ 
tive  requirement  that  programs  be  made 
reasonably  available  to  all  users. 

17.  Comment. — Distribution  costs — 
9  185.72(c)  (3) .  It  was  suggested  that  a 
distributor  should  be  allowed  to  include 
the  cost  of  developing  promotional  ma¬ 
terials,  shipping,  handling,  tape  duplica¬ 
tion  and  related  expenses  in  the  fee 
structure  they  develop  to  arrive  at  the 
distribution  costs  charged  to  broadcast 
and  nonbroadcast  users. 

Response.  Incidental  costs  such  as 
those  incurred  for  shipping,  handling, 
tape  duplication  and  the  development  of 
promotional  materials  are  allowable,  and 
agree  with  the  condition  that  the  pro¬ 
duction  be  made  reasonably  available 
free  of  charge.  Promotional  costs  are  al¬ 
lowed,  except  where  they  result  in  an 
excessive  price  increase. 

18.  Comment. — Retention  of  video 
tapes — §  185.72(e).  It  was  suggested  that 
producers  be  allowed  to  retain  two, 
rather  than  one  set  of  2  inch  tapes. 

Response.  The  purpose  for  allowing 
producers  to  retain  a  set  of  tapes  is  to 
guarantee  that  the  government  cannot 
mandate  delivery  to  itself  of  all  tapes 
and  thereby  suppress  the  broadcast  of 
a  program.  Allowing  producers  to  retain 
a  single  set  acccHnplishes  this  purpose. 

19.  Comment. — Delivery  of  video  tape 
cassettes — i  185.72(e).  It  was  suggested 
that  language  be  added  which  would 
clarify  that  the  cassettes  required  to  be 
delivered  diming  series  production  may 
be  used  by  the  Office  of  Education  solely 
for  the  purpose  of  ensuring  that  produc¬ 
tion  is  proceeding  on  schedule. 

Response.  No  change  is  made  in  the 
propKJsed  rule.  The  purpose  of  requiring 
cassette  delivery  during  production  is  to 
ensure  that  production  is  proceeding  on 
schedule.  Any  concern  that  the  Office  of 
Education  is  requiring  this  deliverable 
in  order  to  interfere  with  the  producer’s 
right  to  exercise  sole  responslbDlty  for 
content  matters  is  unwarranted  because 
the  disclaimer  in  9  185.72(f)  precludes 
the  Office  of  Education  from  exercising 
any  control  over  the  content  of  the  pro¬ 
gramming. 

20.  Comment. — Delivery  of  program¬ 
ming  scripts — i  185.72(e).  It  was  sug¬ 


gested  that  the  delivery  of  scripts  not 
be  required  until  completion  of  produc¬ 
tion,  since  to  require  earlier  delivery 
could  be  “construed  as  •  •  •  control  of 
cemtent  by  the  U.S.  Office  of  Education.** 

Response.  No  change  is  made  in  the 
proposed  rule.  Script  delivery  is  not’ re¬ 
quired  until  production  terminates.  In 
9  185.72(e).  it  is  stated  that  scripts 
(item  (8) )  “must  be  provided  to  the  As¬ 
sistant  Secretary  at  the  conclusion  of 
the  recipient’s  production  activity.” 

21.  Comment. — Teacher  guide  mate¬ 
rials — 9  f 85.72(c)  (6).  It  was  suggested 
that  teacher  guide  materials  requested 
not  be  limited  to  a  single  page. 

Response.  'The  limitation  of  one  page 
for  the  teacher  guide  in  9  185.72(e)(6) 
has  been  deleted.  However,  programming 
produced  under  these  regulations  is  in¬ 
tended  primarily  for  home  viewing 
rather  than  in-school  use.  The  expense 
of  producing,  reproducing  and  distribut¬ 
ing  extensive  teacher  guides  for  pro¬ 
gramming  which  is  viewed  overwhelm¬ 
ingly  in  non-lnstructlonal  settings  would 
result  in  an  unnecessary  diversion  of 
funds  from  production.  'Diere  is  no 
longer  a  restriction  of  one  page  per  pro¬ 
gram.  Instead,  it  is  suggested  that  a  brief 
guide  be  prepared.  The  definition  of 
brevity  will  be  left  to  the  producer. 

22.  Comment. — Disclaimer — 9  185.72 
(/).  It  was  suggested  that  the  language 
of  the  disclaimer  and  the  statement  that 
the  language  reflects  the  Assistant  Secre¬ 
tary’s  position  does  not  fully  guarantee 
a  producer’s  Independence  with  regard 
to  content. 

Response.  No  change  was  made  in  the 
proposed  rule.  Hie  language  of  the  dis¬ 
claimer  and  the  language  following  is 
understood  to  guarantee  a  producer’s 
sole  control  over  content. 

23.  Comment. — Disclaimer — 9  185.72 
(f) .  It  was  suggested  that  the  disclaimer 
and  the  statement  that  this  reflects  the 
Assistant  Secretary’s  Intent,  would  pre¬ 
clude  any  governmental  monitoring  of 
productions  “for  taste  and  sensitivity.” 

Response.  No  change  was  made  In  the 
proposed  rule.  Producers  are  designated 
to  receive  funding  only  after  an  inten¬ 
sive  competitive  procedure  based  on 
published  criteria  which  assures  that 
only  highly  qualified  organizations  are 
fimded.  Neither  "taste”  nor  “sensitivity” 
is  specifically  listed  as  a  criterion  in 
these  regulations.  'Therefore,  once  an  or¬ 
ganization  receives  funding,  it  would  be 
inappropriate  for  the  government  to  im¬ 
pose  its  standards  on  those  of  the  pro¬ 
ducer  in  such  areas  as  “taste  and  sensi¬ 
tivity.” 

24.  Comment. — Deletion  of  citation.  It 
was  noted  that  the  deletion  of  the  refer¬ 
ence  to  9  185.13(a)  in  9  185.73(b)  also 
requires  a  similar  deletion  in  9  185.74(f). 

Response.  A  technical  change  has  been 
made  to  reflect  this  suggestion. 

25.  Comment. — Indirect  cost  rates — 
9  f  85.73(b).  It  was  suggested  that  the 
allowance  of  indirect  cost  rates  to  enti¬ 
ties  other  than  local  educational  agen¬ 
cies  by  deleting  reference  to  9  185.13(a) 
is  unfair  because  “most  independent 
producers  are  profit-making  organiza¬ 
tions.” 
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Response.  No  change  was  made  In  the 
propo^  rule.  The  statute  limits  eligibil¬ 
ity  to  nonprofit  agencies,  organizations 
and  institutions.  Therefore,  profit-mak¬ 
ing  organizations  may  not  apply  tox 
funding  tmder  these  regulations.  (20 
U.S.C.  1610(b) ) 

26.  Comment. — Indirect  costs.  It  was 
suggested  that  producers  continue  to  be 
required  to  break  out  “overhead”  as  In¬ 
direct  costs  pursuant  to  §S  185.73(b)  and 
185.13(a). 

Response.  To  allow  producers  to  use 
Indirect  cost  rates  brings  the  cost  prin¬ 
ciples  imder  these  regulations  in  closer 
alignment  with  both  accepted  Industry 
practice  and  other  Office  of  Education 
television  funding  procedures.  Local 
educational  agencies,  as  required  under 
the  legislation,  will  continue  to  itemize 
all  additional  costs  normally  subsumed 
under  “overhead,”  as  stipulated  pursu¬ 
ant  to  §§  185.73(c)  and  185.13(a). 

27.  Comment. — Point  awards  for  advi¬ 
sory  committee  and  scheduling — il8S.- 
74ie)(4)  and,  i  185.74(d).  It  was  sug¬ 
gested  that  imder  the  criteria,  points 
awarded  for  advisory  committee  partici¬ 
pation  and  scheduling  remain  the  same. 

Response.  No  change  was  made  in  the 
proposed  rule.  Based  on  past  experience, 
the  Office  of  Education  feels  that  the  new 
scores  for  these  two  criteria  more  ade¬ 
quately  reflect  the  scope  and  latitude  of 
the  activities  with  which  they  are  con¬ 
cerned. 

28.  Comments. — Retention  of  staff 
after  pilot  phase — §  185.77.  It  was  sug¬ 
gested  that  additional  flexibility  be  added 
to  allow  producers  to  make  commitments 
to  third  parties  beyond  the  pilot  phase 
of  production  in  order  that  producers  can 
retain  talent  and  staff  during  the  period 
between  the  time  a  pilot  program  Is 
delivered  and  a  post-pilot  continuation 
decision  is  made. 

Response.  No  change  was  made  in  the 
proposed  rule.  This  section  allows  pro¬ 
ducers  to  retain  staff  during  this  period 
until  the  continuation  decision  Is 
rendered. 

29.  Comment. — Post  pilot  phase  copy¬ 
right  and  distribution.  It  was  suggested 
that  the  present  regulation  does  not  clar¬ 
ify  what  rights  the  producer  of  a  pilot 
has  in  a  case  where  post-pilot  produc¬ 
tion  is  not  allowed.  More  specifically,  the 
commenter  wants  to  know  if  a  producer 
retains  a  right  to  distribute  that  pilot  for 
broadcast,  or  if  such  a  producer  has  a 
right  to  retain  copyright  of  the  pilot 
production  if  copyright  has  been  secured 
at  the  pilot  stage. 

Response.  No  change  was  made  in  the 
proposed  rule.  Nothing  in  the  regulation 
differentiates  between  pilot  and  post¬ 
pilot  productions.  A  producer  currently 
has  the  right  to  distribute  pilot  materials 
as  long  as  the  proper  disclaimer  is  pub¬ 
lished  and  as  long  as  other  conditions 
(such  as  making  the  production  reason¬ 
ably  available,  free  of  charge)  are  met. 
Any  copyright  matters  would  be  sub¬ 
ject  to  the  appropriate  sections  of  the 
General  Education  Provisions  Regula¬ 
tions  foimd  In  45  CPR  lOOa.217.  45  CFR 
lOOa.219,  and  45  CFR  lOOa.234  and  the 
guidelines  mentioned  in  those  sections. 


30.  Technical  changes.  It  should  also  be 
noted  that  two  additional  technical 
changes  have  been  made.  The  first, 
1  185.72(a)  (6)  states  that  the  bilingual 
cab^ory  Is  open  to  programming  In¬ 
tended  for  children  of  all  ages,  not  Just 
those  of  elementary  school  age.  The 
second  eliminates  a  paragraph  included, 
by  error,  in  the  proposed  regulations, 
(No.  7  under  S  185.74) .  The  correct 
material,  as  stat^  in  the  proposed  re¬ 
vision  in  §  185.74(d),  remains. 

31.  Rescmion  0/ guidelines.  The  Com¬ 
missioner  of  Education  published  guide- 
hnes  for  the  Emergency  School  Aid  Act 
Educational  Television  Program  on 
PebruaiT  11,  1976  at  41  PR  6111-6114. 
These  guidelines  are  hereby  rescinded  ex¬ 
cept  to  the  extent  tliat  applicants  and 
contractors  relied  on  them  prior  to  this 
notice. 

32.  Only  certain  sections  and  para¬ 
graphs  of  subpart  H  were  publish^  for 
comment.  However,  for  the  ease  of  the 
reader,  the  entire  revised  text  of  Sub¬ 
part  H  is  published  below. 

After  consideration  of  all  comments, 
45  C7FR  Subpart  H  of  Part  185  is  amend¬ 
ed  to  read  as  set  forth  below. 

Notb. — ^The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  contain 
a  major  proposal  requiring  perparatlon  of  an 
Inflation  Impact  Statement  under  Executive 
Order  11821  and  OMB  Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.830  Emergency  School  Aid  Act — Educa¬ 
tional  Television) 

Dated:  April  26, 1977. 

Mart  F.  Berry, 
Assistant  Secretary 
for  Education. 
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Joseph  A.  Califano,  Jr.. 

Secretary  of  Health. 
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Subpart  H — Educational  Television 
§185.71  Kligibility  fur  funds. 

(a)  Any  public  or  private  nonprofit 
agency,  institution,  or  organization  with 
the  capability  of  providing  expertise  in 
the  development  of  television  program¬ 
ming  and  with  access  to  facilities  neces¬ 
sary  for  such  development  may  apply  for 
a  contract  from  funds  reserved  pursuant 
to  S  185.95(b)  (3)  to  pay  the  cost  of  de¬ 
velopment  and  production  of  Integrated 
children’s  television  programs  of  cogni¬ 
tive  and  affective  educational  value.  For 
purposes  of  this  subpart,  “programs  of 
cognitive  and  affective  educational 
value”  are  those  which  teach  concrete 
academic  skills  and  encourage  interra¬ 
cial  and  interethnic  imderstandlng. 

(20  U.S.C.  1610(a),  (b)(1):  Senate  Kept  No. 
92-61,  p.  24) 


(b)  No  more  than  ten  contracts  shall 
be  awarded  pursuant  to  this  subpart  dur¬ 
ing  any  fiscal  year. 

(20  UJ8.C.  1610(b)(1))  • 

S  185.72  Authorized  aetivUiou  and  areu* 
of  concern. 

(а)  P\mds  made  available  under  this 
subpMt  shall  be  used  to  pay  the  normal 
and  necessary  expenses  of  researching, 
planning,  writing,  editing,  staging,  di¬ 
recting,  performing,  producing,  repro¬ 
ducing,  and  distributing  integrated  chil¬ 
dren’s  television  programs  where  such 
activities  would  not  otherwise  be  funded 
and  are  designed  to  carry  out  the  pur¬ 
poses  described  in  !  185.01.  Such  pro¬ 
grams  shall  compose  television  series  of 
standard  length  programs  in  any  fiscal 
year  from  one  or  more  of  the  following 
categories  as  announced  each  year  in  the 
Federal  Register: 

(1)  Additional  programs  of  a  national 
series  (l.e.,  intended  for  national  distribu¬ 
tion)  previously  assisted  under  the  Act 
(other  than  a  series  described  in  para¬ 
graph  (a)  (6)  of  this  section) ; 

(2)  A  national  series  (i.e.,  intended  for 
national  distribution)  other  than  a  series 
described  in  paragraphs  (a)(1)  and  (a) 
(6)  of  this  section,  to  Improve  the  cogni¬ 
tive  skills  of  minority  and  nonminority 
groups  elementary  school  age  children  in 
one  or  more  areas,  such  as  mathematics, 
science,  social  studies,  or  language; 

(3)  A  national  series  (i.e.,  intended  for 
national  distribution)  other  than  a  se¬ 
ries  described  in  paragraphs  (a)(1)  and 

(а) (6)  of  this  section,  to  Improve  the 
cognitive  skills  of  minority  and  non- 
minority  group  secondary  school  age 
children  in  one  or  more  areas,  such  as 
mathematics,  science,  social  studies,  or 
language: 

(4)  A  national  series  (i.e.,  intended  for 
national  distribution)  other  than  a  series 
described  in  paragraphs  (a)(1)  and  (a) 

(б)  of  this  section,  to  foster  interra¬ 
cial  and  inter-ethnic  understanding 
among  elementary  school  age  children; 

(5)  A  national  series  (i.e..  Intended  for 
national  distribution)  other  than  a  se¬ 
ries  described  in  subparagraphs  (a)  (1) 
and  (a)  (6)  of  this  section,  to  foster  in¬ 
terracial  and  inter-ethnic  understand¬ 
ing  among  secondary  school  age  chil¬ 
dren; 

ries  described  in  paragraphs  (a>(l» 

(б)  A  national  (i.e.,  intended  for  na¬ 
tional  distributors)  children’s  bilingual 
series  of  cognitive  and/or  affective  edu¬ 
cation  value.  A  bilingual  series  is  a  series 
consisting  of  programs  which  contain  no 
more  than  60  percent  of  its  content  in 
one  of  the  two  languages  it  offers; 

(7)  Up  to  three  new  “regional”  series 
intended  for  less  than  nationwide  utiliza¬ 
tion  meeting  the  special  needs  of  sub¬ 
groups  of  minority  groups  as  defined  in 
g  185.02(f)  which  may  be  unique  to  a 
particular  geographic  region;  or 

(8)  Additional  programs  from  up  to 
two  “regional”  series  previously  funded 
under  the  Act  Intended  for  less  than  na¬ 
tionwide  utilization  meeting  the  special 
needs  of  subgroups  of  minority  groups  as 
defined  in  §  185.02(f)  which  may  be 
unique  to  a  particular  geographic  re¬ 
gion. 

(20  U.S.C.  1610(b)  (1).) 
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( b )  (1 )  No  more  than  one  contract  for 
a  standard-length  series  shall  be  award> 
ed  for  any  one  of  the  areas  of  ooDcem 
described  in  paragraiihs  (a)  (1),(2),(3), 
(4),  (5),  and  (6)  of  this  section  In  any 
fiscal  year,  and  no  more  than  a  maximum 
of  five  contracts  shall  be  awarded  for 
“reglcHial”  programming  as  described  In 
subparagraphs  (a)  (7)  and  (a)  (8)  of  this 
section  In  any  fiscal  year,  imless  the  As¬ 
sistant  Secretary  determines  that  the 
proposals  pending  for  additional  con¬ 
tracts  for  programming  directed  to  the 
same  area  of  concern  are  of  exceptlcmal 
merit  or  promise. 

(2)  No  more  than  one  contract  shall  be 
awarded  for  television  programming  di¬ 
rected  to  a  particular  racial  or  ethnic 
group  In  a  particular  geographical  area 
In  any  fiscal  year,  unless  the  Assistant 
Secretary  determines  that  the  proposals 
pending  for  additional  contracts  for  pro¬ 
gramming  directed  to  the  same  group  In 
the  same  area  are  of  exceptional  merit  or 
promise. 

(3)  No  contract  awarded  for  “re¬ 
gional’*  programming  as  described  in 
paragraphs  (a)  (7)  and  (a)  (8)  of  this 
section  shall  exceed  $300,000  In  amount. 

(20  U.S.C.  1610(b)(1))  • 

(c) (1)  Television  programs  developed 
In  whole  or  in  part  with  funds  made 
available  under  this  subpart  ^all  be 
made  reasonably  available  for  transmis¬ 
sion,  free  of  charge,  and  shall  not  be 
transmitted  imder  commercial  sponsor¬ 
ship.  Broadcast  and  nonbroadcast  users 
of  such  programs  may  not  be  charged 
any  cost  beyond  (1)  the  cost  of  tape  du¬ 
plication  and.  (11)  where  there  is  a  con¬ 
tract  between  a  recipient  and  a  talent 
union  as  described  in  paragraph  (c)  (2) 
of  this  section,  the  cost  of  payments  to 
members  of  such  talent  union  for  usages 
beyond  those  usages  specified  In  such 
contract. 

(2)  Any  contract  between  a  recipient 
of  funds  xmder  this  subpart  and  a  tident 
union  must  allow  at  least  the  following 
usages  of  the  television  programs  as¬ 
sisted  (except  In  cases  where  the  Assist¬ 
ant  Secretary  finds  that  the  cost  of  such 
usages  would  be  excessive  and  authorizes 
lesser  usages) ,  charges  for  which  may  not 
be  passed  on  to  users: 

(I)  Six  years  of  usage  by  public  tele¬ 
vision  stations  (a  year  of  usage  being  de¬ 
fined,  for  this  purpose,  as  unrestricted 
use  during  three  separate  weeks  of  any 
given  program  within  a  series)  this  six- 
year  period  to  commence  with  the  first 
broadcast  by  any  public  station; 

(II)  One  broadcast  by  any  single  com¬ 
mercial  television  station  (in  addition  to 
ttie  commercial  station  broadcasts  In 
subdivision  (Iv)  of  this  subparagraph) 
where  there  Is  no  public  television  serv¬ 
ing  that  station’s  coverage  area  or  where 
all  public  television  stations  serving  that 
station’s  coverage  area  have  exercised 
a  right  of  first  refusal  of  a  regional  or 
national  public  network  feed; 

(III)  Twelve  years  of  imrestrlcted  use 
In  In-school  audiovisual  contexts.  Includ¬ 
ing  transmission  by  education-dedicated, 
local  origination  CA’TV  channels  and  In¬ 
structional  Television  Fixed  Service  sys- 
tems;  and 


(Iv)  One  broadcast  in  each  of  two 
three-year  periods  over  commercial 
stations  In  any  coverage  area.  Including 
network  originated  broadcasts. 

(3)  Arrangements  for  making  the  tele¬ 
vision  programs  developed  with  funds 
under  this  subpart  reasonably  available 
for  transmission,  free  of  charge,  shall  be 
undertaken  by  the  recipient  and  shall 
be  subject  to  the  approval  of  the  Assist¬ 
ant  Secretary:  however,  the  Assistant 
Secretary  may  In  addition  assume  the 
responsibility  for  making  such  arrange¬ 
ments  If  such  action  Is  deemed  appropri¬ 
ate.  A  recipient  may  not  restrict  usages, 
except  as  provided  In  paragraph  (c)(1) 
of  this  section  or  by  an  agreement  giving 
exclusivity  to  the  first  station  In  a  cov¬ 
erage  area  the  right  to  broadcast  a  pro¬ 
gram  (whether  or  not  the  result  of  a 
network  origination),  until  the  thir¬ 
teenth  week  following  the  week  In  which 
each  such  program  Is  first  broadcast. 

(4)  For  piu*pose8  of  this  paragraph, 
where  the  costs  of  transmission  are  met 
by  a  commercial  firm,  a  brief  statement 
to  that  effect  at  the  beginning  or  end  of 
such  transmission  shall  not  be  considered 
commercial  sponsorship. 

(5)  No  television  program  developed 
In  whole  or  In  part  with  fimds  made 
available  imder  this  subpart  shall  be 
used  or  transmitted  In  such  a  manner 
as  to  result  In  a  financial  benefit  to  any 
person  or  organization. 

(20  U.S.C.  1610(b)(2);  Sent^  Kept.  No.  92- 
61,  pp.  24-25) 

(d)  Funds  made  available  under  this 
subpart  shall  not  be  used  for  construc¬ 
tion,  repair,  or  remodeling  of  any  build¬ 
ing  or  facility,  or  for  tlie  purchase  of 
any  equipment  which  has  a  useful  life 
of  more  than  one  year  and  Is  not  con¬ 
sumed  In  use,  except  where  It  can  be 
demonstrated  that  the  purchase  of  spe¬ 
cific  Items  of  equipment  will  cost  less 
than  their  rental  For  purposes  of  this 
paragraph,  "construction,  repair,  or  re¬ 
modeling’’  Includes  construction  of  build¬ 
ings  and  facilities  and  structural  alter¬ 
ations,  renovations,  and  remaking  of 
existing  buildings  and  facilities  or  si}ace 
therein. 

(20U.S.C.  1610(b)(1)) 

(e)  Deliverables.  Recipients  of  funds 
under  this  subpart  must  produce  the  fol¬ 
lowing  Items,  of  which  those  described  In 
subparagraphs  (3),  (4),  (6),  and  (7)  of 
this  paragraph  must  be  provided  to  the 
Assistant  Secretary  at  intervals  specified 
by  the  Assistant  Secretary,  and  of  which 
those  described  In  sulvaragraphs  (1) ,  (2) 
(except  for  one  dub  which  may  be  re¬ 
tained  by  the  recipient),  (5),  and  (8) 
must  be  provided  to  the  Assistant  Sec¬ 
retary  at  the  conclusion  of  the  recipient’s 
production  activity: 

(1)  One  master  two-inch  color  hlgh- 
band  video  tape  of  each  production  In 
the  series; 

(2)  Four  first  generation  two-inch 
color  highband  video  tape  dubs  of  each 
production  in  the  series  (except  that  only 
two  dubs  Shan  be  required  f  m:  program- 
raining  described  In  §  185.72(a)  (7)  and 
(8)): 


(3)  One  three-quarter-inch  cassette 
tape  of  each  production  In  the  series; 

(4)  One  three-quarter-inch  cassette 
tape  of  a  pilot  induction; 

(5)  Hiree  <xie-mlnute  promotional 
spots,  with  a  30-sec(xul  Uftout  of  each, 
to  be  delivered  as: 

(1)  A  comimslte  tape  of  all  six  spots  on 
a  two-inch  highband  color,  master  video 
tape; 

(II)  Four  composite  tapes  of  aU  six 
spots  as  first  generation  two-inch  high¬ 
band  color,  video  tape  dubs  (except  that 
only  two  tapes  shaU  be  required  for  pro¬ 
gramming  described  In  i  185.72(a)  (7) 
and  (8) ) ;  and 

(III)  A  three-quarter  Inch  cc»nposlte 
video  tape  of  aU  six  spots; 

(6)  Five  copies  of  brl^  teacher  guide 
materials  in  final  form  for  each  produc¬ 
tion; 

(7)  Five  copies  of  pilot  production  test 
results;  and 

(8)  One  set  of  final  scripts. 

(20U.S.C.  1610(b)(1)) 

(f)  Disclaimer.  Each  program  In  a 
series  assisted  under  this  subpcul  must 
carry  the  following  disclaimer:  “This 
program  was  produced  by  [Name  of  Re¬ 
cipient]  under  a  contract  frian  the  U.S. 
Department  of  Health.  Education,  and 
Welfare,  OfQce  of  Education.  ’The  content 
of  this  program  Is  the  responsibility  of 
the  contractor  and  no  official  endorse¬ 
ment  by  the  Department,  or  the  Office  of 
Education,  Is  to  be  Inferred.’’  Such  lan¬ 
guage  reflects  the  poslti<xi  of  the  Assist¬ 
ant  Secretary. 

(20  UA.C.  1610(b)(1)) 

§  185.73  PropoMls. 

(a)  General.  (1)  A  proposer  for  a  con¬ 
tract  under  this  subpart  for  any  fiscal 
year  shall  submit  to  the  Assistant  Secre¬ 
tary  a  proposal  therefor  for  that  fiscal 
year,  which  proposal  shall  be  In  a  form 
specified  by  the  Assistant  Secretary  and 
shall  contain  such  Information  and  set 
forth  such  policies  and  procedures  as  will 
assure  that  the  proposer  will  use  funds 
received  under  this  subpart  only  for  the 
activities  described  In  9  185.72. 

(2)  The  proposal  must  make  provision 
for  production  of  prototypical  pilot 
materials. 

(20  U.S.C.  1610(b)(1)) 

(b)  Basic  assurances.  Proposals  for 
funds  under  this  subpart  shall  comply 
with  the  requirements  of  9  185.13  (b), 

(c),  (d),  (f).  (h),  (k)(l)  (1)  and  (11), 
(k)  (2), and  (m). 

(20UJ5.C.  ie09(a).  1810(b)(1)) 

(c)  Assurances  by  local  educational 
agencies.  Proposals  by  local  educational 
agencies  for  funds  under  this  subpart 
shall  comply  with  the  requirements  of 
9  185.13  (a),  (g).  (1),  (j).  (k)(l)(lll).  (k) 

(3),  (1),  and  (n).  In  addition  to  the  re¬ 
quirements  specified  In  paragraphs  (b) 
and  (e)  of  this  section.  Such  proposals, 
together  with  all  correspondence  and 
other  written  materials  relating  thereto, 
shaU  be  made  readily  available  to  th« 
public  by  the  proposer  and  the  Assistant 
Secretary. 

(20  U.S.C.  1609(a) .  1610(b)  (1)  ) 
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(d)  Assurance  bil  other  proposers. 
Proposals  by  public  or  private  nonprofit 
agencies.  Institutions,  or  organizations 
(other  than  local  educational  agencies) 
under  this  subpart  shall  comply  with  the 
requirements  ot  i  185.63(b)  (2)  and  (5) 
In  addition  to  the  requirements  specified 
In  paragraphs  (b)  and  (e)  of  this  section. 
(30  UJ3.C.  1600 (a)  and  1610(b)  (1) ) 

(e)  Additional  information  and  as¬ 
surances.  Proposals  for  fimds  under  this 
subpart  shall  contain  the  following  In- 
formati(xi,  In  addition  to  the  assurances 
and  Information  required  by  the  other 
applicable  paragraphs  of  this  section: 

(1)  A  detailed  description  of  the  Inte¬ 
grated  children’s  television  programs  to 
be  developed  and  produced  with  fimds 
made  available  under  this  subpart,  to¬ 
gether  with  an  Identification  of  the  audi¬ 
ence  to  be  reached  by  such  programs  and 
a  statement  of  the  educational  and  other 
gains  to  be  achieved; 

(2)  A  statement  of  the  name,  address, 
position,  duties,  prior  experience  In  edu¬ 
cational  television  and  school  and  com¬ 
munity  affairs,  and  race  of  all  persons 
permanently  employed  (or  to  be  em¬ 
ployed)  In  positions  of  responsibility  by 
the  proposer  on  the  development,  pro¬ 
duction,  and  administrative  staffs  of  the 
project: 

(3)  A  detailed  description  of  the 
evaluation  procedures  to  employed  by 
the  proposer  pursuant  to  §  185.77  In 
measuring  and  evaluating  the  program 
appeal  of,  and  the  educational  and  other 
chsmges  to  be  achieved  by,  the  television 
programs  for  which  fimds  are  sought; 

(4)  A  statement  of  (1)  past  activities 
engaged  In  by  the  proposer  or  Its  dflBcers 
or  employees  Indicating  the  relative 
capiablUty  of  the  proposer  to  provide  ex¬ 
panse  In  Uie  development  of  Integrated 
children’s  television  programming,  and 
to  develop  and  produce  the  proposed  tele¬ 
vision  programs,  and  (11)  the  access  of 
the  proposer  to  facilities  necessary  for 
such  develoixnent  and  production; 

(5)  A  budget  detailing  all  costs  of  the 
prc^josed  project;  and 

(6)  For  programming  described  In 
§  185.72(a)  (1)  and  (8),  a  three-quarter 
Inch  videotape  cassette  of  two  programs 
previously  assisted  U  of  half-hour  or 
quarter-hour  length,  or  one  program  pre- 
riously  assisted  If  of  one-hour  length. 
(20  ITA.C.  1610(b)  (1)  and  (3)) 

(f )  Proposal  procedure.  ’The  Assistant 
Secretary  may  require  the  Information 
described  In  this  section  to  be  submitted 
either  In  a  single  proposal  or  sequentially, 
and  may  require  additional  Information 
and  assurances  of  selected  proposers. 
(20n.S.C.  1610(b)(1)) 

§  185.74  Criteria  for  awards. 

In  reviewing  and  approving  proposals 
for  contracts  under  this  subpart,  the  As¬ 
sistant  Secretary  shall  apply  the  follow¬ 
ing  criteria: 

(a)  Needs  assessment  (iO  points).  The 
extent  to  which  the  proposer  has  imder- 
taken  a  oMnpr^oislve  assessment,  on 
the  basis  of  test  data,  audience  surveys, 
and  other  objective  evld^ce,  of  the  edu¬ 


cational  and  other  needs  of  the  target 
p(H>ulatkm,  and  the  magnitude  of  the 
ne^  so  assessed. 

(30  n.8.C.  1610(b)  (1) ) 

(b)  Statement  of  objectives  (15 
points) .  ’The  degree  to  which  the  proposer 
sets  forth  specific  objectives  which: 

(1)  articulate  with  the  needs  described 
by  the  proposer  In  Its  proposal; 

(2)  are  capable  of  attainment  through 
the  proposed  television  series;  and 

(3)  are  shown  to  have  been  derived  by 
persons  possessing  relevant  professional 
and  experiential  background,  and  who 
Include,  to  a  significant  degree,  persons 
representative  of  the  racial  and  ethnic 
populations  to  be  served  by  the  series. 

(20  U.S.C.  1610(b)  (1) ,  1610(b)  (3)  (A) ) 

(c)  Activities  (16  points) — (1)  Pro¬ 
gram  content  and  design  (40  points). 
The  extent  to  which  the  proposed  tele¬ 
vision  programming  promises  to  reach 
the  expected  or  potential  target  audience 
and  to  encourage  and  sustain  the  par- 
tlclpatl<m,  Interest,  and  educational  and 
other  growth  of  such  audience,  and  the 
extent  to  which  the  programming  can 
stand  by  Itself  as  effective  Instruction 
without  the  necessity  for  teacher  assist¬ 
ance; 

(2)  Staffing  (19  points).  (1)  The  ex¬ 
tent  to  which  the  proposal  sets  out  an 
overall  staff  plan  clearly  delineating  posl- 
ticms  and  responsibilities  and  maximiz¬ 
ing  staff  capabilities; 

(II)  ’The  extent  to  which  minority 
group  persons  will  occupy  key  creative, 
administrative  and  executive  decision¬ 
making  project  positions;  and 

(III)  The  extent  to  which  provision  Is 
made  for  on-the-Job-training,  In  full¬ 
time  positions  over  the  entire  project  pe¬ 
riod,  to  enable  such  trainees  to  become 
qualified  to  assume  positions  of  technical 
and  professional  responsibility; 

(3)  Supplementary  materials  (2 
points).  ’The  extent  to  which  the  pro¬ 
posal  sets  forth  a  plan  for  develi^l^  a 
guide  which  will  provide  teachers  em- 
plojdng  the  series  In  classroom  work  with 
suggestions  for  varied,  realistic  and 
effective  ancillary  classrocnn  activity; 
and 

(4)  Advisory  committee  participation 
(S  points) .  The  extent  to  which  the  pro- 
po^  (1)  clearly  delineates  specific  op¬ 
portunities  for  continuing  advisory  com¬ 
mittee  participation  In  the  development 
and  evaluation  of  the  proposed  television 
programming  In  addition  to  those  re¬ 
quired  by  1  185.75,  and  (11)  Includes 
evidence  that  such  participation  has 
been  encouraged  and  has  In  fact 
occurred. 

(20  U.S.C.  1610(b)  (1) ,  1610(b)  (3)  (A) ) 

(d)  Scheduling  (4  points) .  'Hie  quality 
of  a  detailed  fiow  chart  or  milestone 
chart,  submitted  with  the  proposal,  of  ac¬ 
tivities  sufficient  to  accomplish  all  pro¬ 
posed  tasks. 

(20  T7.8.C.  1610(b)(1)) 

(e)  Formative  evaluation  (5  points). 
The  extent  to  which  the  propoeal  sets  out 
a  detailed  format.  Including  speclfle 
study  design,  for  applying  formative 


evaluatkm  techniques  prior  to  and  during 
a  pilot  phase  of  production  of  the  pro¬ 
posed  television  programming.  In  order 
to  determine  the  production  and  pres- 
entatiim  techniques  which  offer  the 
greatest  promise  of  achieving  the  stated 
objectives. 

(20  U.8.C.  1610(b)  (1).  1610(b)  (3)  (C) ) 

(f)  Funding  criteria.  In  determining 
amounts  to  be  awarded  to  proposers  for 
funds  under  this  subpart,  the  Assistant 
Secretary  shall  consider  the  additional 
cost  to  each  proposer  of  effectively  de¬ 
veloping  and  producing  Its  proposed 
televlslim  programming.  In  relation  to 
the  amount  of  funds  available  under  this 
subpart  and  the  other  propossJs  for  such 
funding  pending  before  him.  The  Assist¬ 
ant  Secretary  shall  not  be  required  to 
approve  any  proposal  which  does  not 
meet  the  requirements  of  the  Act  or  this 
part,  or  which  sets  forth  proposed  tele¬ 
vision  programming  of  such  Insufficient 
promise  for  achieving  the  purposes  of  the 
Act  that  Its  approval  Is  not  warranted, 
or  which  sets  forth  projected  costs  that 
are  unreasonable  In  relation  to  projected 
outciMnes,  or  which  Is  not  supported  by  a 
record  of  past  activities  engaged  in  by 
the  proposer  or  Its  officers  or  employees 
Indicating  capability  for  Implementing 
the  proposal.  In  applying  the  crlteriim  set 
out  in  this  paragraph,  the  Assistant  Sec¬ 
retary  shall  award  funds  to  proposers 
(whose  proposals  meet  such  requirements 
and  are  of  sufficient  promise  to  warrant 
approval)  In  order  of  their  ranking  on 
the  basis  of  the  criteria  set  out  In  this 
section  until  the  sums  available  for  the 
purposes  of  this  subpart  have  been  ex¬ 
hausted. 

(20  U.8.C.  1610(b)(1)) 

(g)  In  making  the  determinations  re¬ 
quired  under  this  section,  the  Assistant 
Secretary  Is  authorized  to  purchase  or 
utilize  the  services,  recommendations, 
and  advice  of  experts  in  the  areas  of 
education,  educational  television,  and 
human  relations  from  the  Department, 
other  Federal  agencies.  State  or  local 
governmental  units,  or  the  private  sector. 
(20  U.8.C.  1610(b)  (1)  and  (3)) 

§  185.75  Advisory  comniillecs. 

(a)  Public  or  private  nonprofit  agen¬ 
cies,  Institutions,  or  organizations  (other 
than  local  educational  agencies)  submit¬ 
ting  proposals  for  contracts  under  this 
subpart  shall  comply  with  the  require¬ 
ments  as  to  advisory  committee  partici¬ 
pation  set  forth  In  §  185.65,  except  as 
follows: 

(1)  References  in  said  section  to  a 
"dlstrlct-wlde  advisory  committee”  shall 
be  understood  to  be  references  to  an  ad¬ 
visory  committee  representing  the  entire 
area  to  be  served  by  the  proposed  tele¬ 
vision  programming,  and  references  In 
said  section  to  a  "program,  project,  or 
activity”  shall  be  imderstood  to  refer  to 
the  proposed  television  programming  for 
which  funds  are  sought. 

(2)  (1)  The  requirements  of  S  185.65(b) 
shall  not  apply  to  proposals  submitted 
under  this  subpart.  References  In  1 185.- 
65  to  paragraph  (b)  of  said  section  shall 
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be  understood  to  refer  to  the  provisions 
of  this  subparagraph  (2) . 

( 11)  A  proposer  shall  designate  at  least 
five  civic  or  community  organizations, 
each  of  which  shall  select  a  member  of 
the  proposer’s  advisory  committee.  The 
civic  or  community  organizations  which 
participate  in  the  selection  process  shall, 
when  taken  together  rather  than  con¬ 
sidered  individually,  be  broadly  repre¬ 
sentative  of  the  minority  and  nonminor¬ 
ity  communities  to  be  served. 

(ill) 'A  committee  formed  under  this 
paragraph  must  be  composed  of  equal 
niunbers  of  nonminority  group  members 
and  of  members  from  each  minority 
group  substantially  represented  in  the 
area  to  be  served  by  the  proposed  tele¬ 
vision  programming.  At  least  50  percent 
of  the  nonstudent  members  of  such  com¬ 
mittee,  to  be  selected  by  the  proposer, 
shall  be  parents  of  children  at  whom  the 
proposed  television  programming  for 
which  funds  are  sought  will  be  directed. 

(iv)  Where  the  proposed  television 
programming  will  be  directed  at  second¬ 
ary  school  age  students,  at  least  50  per¬ 
cent  of  the  total  membership  of  the 
committee,  to  be  selected  by  the  proposer, 
must  be  secondary  school  students  en¬ 
rolled  in  a  secondary  school  or  schools 
located  within  the  area  to  be  served  by 
the  proposed  television  programming. 
Among  such  student  members  there  must 
be  equal  numbers  of  nonminority  group 
persons  and  persons  from  each  minority 
group  substantially  represented  in  the 
area  to  be  served  by  the  proposed  tele¬ 
vision  programming. 


(3)  The  post-award  consultation  de¬ 
scribed  in  S  185.65(d)  shall  be  at  least 
once  every  three  months. 

(20  n.S.C.  1610(b)(1)) 

(b)  Local  educational  agencies  sub¬ 
mitting  proposals  for  contracts  under 
this  subpart  shall  comply  with  the  re¬ 
quirements  as  to  advisory  committee  par¬ 
ticipation  and  public  hearings  set  forth 
in  S  185.41  (a)  through  (g),  except  as 
follows; 

(1)  References  in  said  section  to  a 
“district-wide  advisory  committee”  shall 
be  imderstood  to  be  references  to  an  ad¬ 
visory  committee  representing  the  en¬ 
tire  area  to  be  serv^  by  the  proposed 
television  programming,  and  references 
in  said  section  to  a  “progrram,  project,  or 
activity”  shall  be  imderstood  to  refer  to 
the  proposed  television  programming 
for  which  funds  are  sought. 

(2)  The  designation  of  teachers  pur¬ 
suant  to  §  185.41(c)  (2)  and  students 
(who  must  be  designated  only  where  the 
proposed  television  programming  will  be 
directed  at  secondary  school  age  stu¬ 
dents)  pursuant  to  S  185.41(c)  (4)  shall 
be  with  reference  to  the  entire  area  to 
be  served  by  the  proposed  television  pro¬ 
gramming. 

(3)  The  post-award  consultation  de¬ 
scribed  in  8  185.41(e)  shall  be  at  least 
once  every  three  months. 

(20U.S.C.  1609(a)  (2)  and  (3),  1609(b)) 

§  183.76  Li milalioii!)  on  eligibility. 

The  limitations  on  eligibility  set  forth 
In  S  185.43  shall  apply  to  educational 
agencies  submitting  proposals  for  funds 
under  this  subpart.  The  provisions  of 


S  185.44  as  to  waiver  of  ineligibility  shall 
apply  to  local  educational  agencies  sub¬ 
mitting  proposals  for  funds  under  this 
subpart.  The  provisions  of  S  185.45  as  to 
termination  of  assistance  shall  apply  to 
all  recipients  of  assistance  under  this 
subpart. 

(20  U.S.C  1605(d) ,  1609  a)  and  b) .  1610b)  1 )  ) 

§  18.3.77  Required  api>ro\al  by  Assi^iaiil 
.Seerelary  of  pilot  material)*. 

A  recipient  of  funds  under  this  sub¬ 
part  must  produce  prototypical  pilot 
materials  at  times  specified  by  the  As¬ 
sistant  Secretary.  A  recipient  of  funds 
for  additional  programs  of  a  series  pre¬ 
viously  assisted  under  the  Act  may  use 
for  this  purpose  a  program  produced 
with  its  most  recent  assistance.  The  re¬ 
cipient  must  then  conduct  an  evaluation 
of  such  materials  to  serve  as  the  forma¬ 
tive  evaluation  for  the  series.  No  commit¬ 
ments  by  the  recipient  relating  to  pro¬ 
duction  activity  beyond  the  conduct  of 
this  evaluation  will  be  recognized  by  the 
Assistant  Secretary  unless  a  favorable 
decision  on  project  continuation  is  made 
by  the  Assistant  Secretary.  Any  party 
with  whom  the  recipient  enters  into  a 
commitment  for  such  production  activity 
prior  to  such  a  favorable  decision  must 
be  informed  of  this  possibility  of  non¬ 
recognition  at  the  time  the  commitment 
is  entered  into.  An  unfavorable  decision 
on  project  continuation  shall  be  a  basis 
for  termination  pursuant  to  9  185.45. 
(20  U.S.C.  1609(a) (16),  1610(b)(1).  1610(b) 
(3)(C)) 
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